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Terms of reference 

(1) That, notwithstanding anything to the contrary in the standing and sessional orders, during the 
current session and unless otherwise ordered, in instances where a report of the Independent Legal 
Arbiter on a disputed claim of privilege is received more than three weeks before the next sitting 
of the House: 

 
(a) on receiving a report of the Independent Legal Arbiter appointed to evaluate a disputed claim 

of privilege on documents returned to the House under standing order 52 the Clerk is to 
refer the report to the Privileges Committee for consideration, 

(b) the Privileges Committee is authorised to undertake the role usually performed by the House 
in dealing with disputed claims of privilege over returns to order under standing order 52, 
including taking the decision to make public the report of the Independent Legal Arbiter and 
any documents over which privilege has been claimed but not upheld by the Independent 
Legal Arbiter,  

(c) any document authorised to be made public by the committee under this resolution is 
deemed to have been presented to the House and published by the authority of the House, 
and 

(d) on the next sitting day, the committee is to report to the House what action, if any, it has 
taken under this resolution. 
 

 
The terms of reference were referred to the committee by the Legislative Council on 6 August 2020.1 

  

                                                           
1Minutes, NSW Legislative Council, 6 August 2020, pp 1197-1198. 
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Chair’s foreword 

I am pleased to present this report of the Privileges Committee on activity taken by the committee during 
a time in which the House was in recess, in circumstances where six reports of the Independent Legal 
Arbiter on a disputed claim of privilege were received more than three weeks before the next sitting of 
the House.  
 
Under a resolution of the House agreed to on 6 August 2020, in these circumstances, the Clerk was 
required to refer the six reports to the Privileges Committee for consideration and the committee was 
authorised to undertake the role usually performed by the House in dealing with disputed claims of 
privilege under standing order 52, including publishing a report of the arbiter and any documents over 
which privilege has been claimed but not upheld by the arbiter. The six reports considered related to 
claims of privilege over documents contained within five returns to orders relating to: 
 

• Western lands lease conversion program 

• Transport Asset Holding Entity of NSW – Further order (24 February 2022) (two reports) 

• Health funding and health infrastructure commitments 

• Cemeteries 

• Sight lines for the Crown Towers, Barangaroo. 

 
In each case, the committee resolved to publish the report of the arbiter and, at a subsequent meeting, 
the documents considered not to be privileged by the arbiter. In two cases the committee ordered that 
documents be redacted of certain information prior to being published, consistent with the 
recommendations of the arbiter. 
 
I would like to thank the members of the committee for their careful consideration of the matters placed 
before us during this inquiry, and the secretariat for their professional assistance throughout.  
 
 
 
Hon Peter Primrose MLC 
Committee Chair 
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Chapter 1 Disputed claims of privilege and reports of 
the independent legal arbiter 

1.1 On 6 August 2020, the House adopted a resolution authorising the Privileges Committee to 
undertake the role usually performed by the House in dealing with disputed claims of privilege 
over documents returned to orders of the House under standing order 52, where a report of the 
Independent Legal Arbiter is received more than three weeks before the next sitting of the House:  

That, notwithstanding anything to the contrary in the standing and sessional orders, during the 
current session and unless otherwise ordered, in instances where a report of the Independent Legal 
Arbiter on a disputed claim of privilege is received more than three weeks before the next sitting of 
the House:  

(a) on receiving a report of the Independent Legal Arbiter appointed to evaluate a disputed claim 
of privilege on documents returned to the House under standing order 52 the Clerk is to refer 
the report to the Privileges Committee for consideration,  

(b) the Privileges Committee is authorised to undertake the role usually performed by the House 
in dealing with disputed claims of privilege over returns to order under standing order 52, 
including taking the decision to make public the report of the Independent Legal Arbiter and 
any documents over which privilege has been claimed but not upheld by the Independent 
Legal Arbiter,  

(c) any document authorised to be made public by the committee under this resolution is deemed 
to have been presented to the House and published by the authority of the House, and  

(d) on the next sitting day, the committee is to report to the House what action, if any, it has taken 
under this resolution.2 

1.2 This report documents the action taken by the committee in relation to disputed claims of 
privilege over documents relating to the following returns to order: 

 
• Western lands lease conversion program 

• Transport Asset Holding Entity of NSW – Further order (24 February 2022) (two reports) 

• Health funding and health infrastructure commitments 

• Cemeteries 

• Sight lines for the Crown Towers, Barangaroo. 

1.3 The matters canvassed in these reports were considered across two meetings. At the first, which 
took place on 12 April 2022, the committee resolved to publish the reports of the respective 
Independent Legal Arbiters. At this meeting the committee also noted that, as it had previously 
resolved to follow the established practice in the House where possible, it would need to meet 
a second time to consider publication of the documents considered by the arbiters not to be 
privileged. These documents were considered and published at a meeting held on 22 April 2022. 
The details of the reports and the committee's deliberations are set out below. 

                                                           
2 LC Minutes, 6 August 2020, pp 1197-98.  
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Western lands lease conversion program 

1.4 At the meeting of 12 April 2022, the committee considered a report of the Independent Legal 
Arbiter, the Hon Keith Mason AC, QC, dated 4 April 2022. This report considered a claim of 
privilege over redacted documents relating to the western lands lease conversion program, 
received by the Clerk on 16 March 2022 and disputed by Mr David Shoebridge MLC. 

1.5 Specifically, Mr Shoebridge did not oppose the redaction of contact details, signatures and 
addresses but did dispute the suppression of the names of the applicant lessees for reasons set 
out in the arbiter's report. 

1.6 Mr Mason did not uphold the claim of privilege, noting that the House had explicitly called for 
papers disclosing the names of all purchasers and no basis of privilege had been advanced or 
established. 

1.7 Under the authority of the resolution of the House, the committee resolved to publish Mr 
Mason's report.  

1.8 At a meeting held on 22 April 2002, the committee considered the documents over which 
privilege had been claimed and, noting the findings of Mr Mason's report, resolved to order that 
all Department of Planning and Environment documents received by the Clerk on 16 March 
2022, considered by the Independent Legal Arbiter not to be privileged, be returned to the Clerk 
within 7 days, subject to the redaction of all contact details including phone numbers, email 
addresses, signatures and addresses, with the exception of the names of the applicant lessees. 
Under the authority of the resolution of the House, the documents were authorised to be 
published on their return to the Clerk on 29 April 2022] 

Transport Asset Holding Entity of NSW – Further order (24 February 2022) 

1.9 The committee considered two reports of the Independent Legal Arbiter, the Hon Keith Mason 
AC, QC, dated 4 and 6 April 2022. These reports considered claims of privilege over documents 
relating to TAHE, the Transport Asset Holding Entity of NSW, and disputed by the Hon Daniel 
Mookhey MLC. TAHE has been the subject of various orders for papers, and these documents 
related specifically to those ordered on 24 February 2022. The documents were subsequently 
received by the Clerk in two tranches – the first on 24 March 2022, the second on 31 March 
2022. 

1.10 The first report of Mr Mason was dated 4 April 2022 and related to eight documents in the first 
tranche received on 24 March 2022, which were subject to a claim of commercial in confidence 
privilege. In his evaluation, Mr Mason stated that, should the documents be published, he did 
not perceive any instance of providers of services to TAHE being at prejudice in future dealings 
with TAHE, nor any situation involving TAHE itself obtaining competitive tenders and/or 
prices for future projects or any situation of contractual or commercial negotiation. He did 
subsequently did not uphold the claim of privilege. 

1.11 The second report of Mr Mason was dated 6 April 2022 and related to a selection of the second 
tranche of documents, received on 31 March 2022. Two documents were subject to a claim of 
commercial in confidence; 14 documents were subject to a claim of parliamentary privilege; one 
document was subject to a claim of legal professional privilege; and one document was subject 
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to a claim of personal information. Mr Mason determined that the claims of privilege made were 
either not substantiated, rejected or, in the case of one document covered by commercial in 
confidence, outweighed by the public interest in having access to the information contained 
therein. Mr Mason did not uphold the claims of privilege. 

1.12 At its meeting of 12 April 2022 the committee resolved to publish both reports. 

1.13 At a subsequent meeting held on 22 April 2022, the committee resolved that, in view of the 
reports of Mr Mason, the documents determined not to be privileged, be published. 

Health funding and health infrastructure commitments 

1.14 The committee considered a report of the Independent Legal Arbiter, the Hon Keith Mason 
AC, QC, dated 4 April 2022. The report considered claims of privilege over documents relating 
to health funding and health infrastructure commitments, contained in a return to order received 
by the Clerk on 18 March 2022. 

1.15 Two of the documents were subject to a claim of parliamentary privilege and subsequently 
disputed by the Hon Walt Secord MLC. The arbiter observed that in his letter of dispute Mr 
Secord had drawn attention to previous reports of the arbiter that have consistently determined 
that parliamentary privilege is not a valid ground on which to prevent the publication of 
documents provided to the House. The arbiter accordingly determined that the claim was 
without substance. 

1.16 At its meeting of 12 April 2022 the committee resolved to publish the report of the arbiter. 

1.17 At a subsequent meeting held on 22 April 2022, the committee resolved that, in view of the 
finding of Mr Mason, the documents determined not to be privileged, be published. 

Cemeteries 

1.18 The committee considered a report of the Independent Legal Arbiter, the Hon Keith Mason 
AC, QC, dated 6 April 2022. This report considered claims of privilege over documents relating 
to the sale or management of cemeteries, in particular the cemetery at Rookwood, received by 
the Clerk on  22 December 2021.  

1.19 The claim of privilege over a small selection of the documents was disputed by Mr David 
Shoebridge on 1 February 2022. On 24 February 2022, the Department of Planning and 
Environment further narrowed the dispute to the redacted portions of a letter from the Office 
of OneCrown Cemeteries to the Attorney General dated 27 October 2021; a Memorandum of 
Advice from Anthony Cheshire SC and Alistair Oakes ('the Cheshire Advice'); and a letter from 
Carroll & O'Dea, Lawyers summarising that advice. 

1.20 The arbiter determined that the issues raised in the Cheshire Advice were already in the public 
domain and that the documents and parts of documents still in dispute were 'not relevantly 
privileged'. 

1.21 At its meeting of 12 April 2022 the committee resolved to publish the report of the arbiter. 
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1.22 At a subsequent meeting held on 22 April 2022, the committee resolved that, in view of the 
finding of Mr Mason, the documents determined not to be privileged, be published. 

Sight lines for the Crown Towers, Barangaroo 

1.23 The committee considered an interim report of the Independent Legal Arbiter, the Hon Alan 
Robertson SC, dated 8 April 2022. This report considered claims of privilege over documents 
relating to discussions between Infrastructure NSW, Crown Sydney Property (Crown) and 
Lendlease (Millers Point) (Lendlease) regarding sight lines for the proposed Crown Towers at 
Barangaroo, received by the Clerk on 9 February 2022. 

1.24 The claim of commercial in confidence privilege made on a selection of documents was disputed 
by the Hon Anthony D'Adam on 16 March 2022. These documents were also covered by a 
claim of public interest immunity that was tied to the claim of commercial in confidence. During 
the course of the Independent Legal Arbiter's consideration of the documents, Mr D'Adam 
subsequently indicated that it would be acceptable to him in the first instance if the claims for 
privilege were assessed only in relation to the documents or parts of documents which directly 
concerned the sight lines referred to in the House's original resolution ordering the documents 
(agreed to on 24 November 2021). 

1.25 While the arbiter observed that the department had argued that the names of employees or 
officers, their official positions, their email addresses and their mobile telephone numbers 
should be excluded from wider access, he subsequently determined that this broad claim of 
privilege had not been made out. The arbiter recommended that (a) prior to any documents 
being published, they be redacted of mobile telephone numbers, and (b) that where the relevant 
section for publication is contained within a lengthy document, the cover page should also be 
published to provide context. The detail of the redactions proposed was set out in a schedule 
attached to the report. 

1.26 At its meeting of 12 April 2022 the committee resolved to publish the interim report of the 
arbiter. 

1.27 At a subsequent meeting held on 22 April 2022, the committee considered the documents over 
which privilege had been claimed and, noting the findings of Mr Robertson, resolved to order 
that those documents or sections of documents considered by the Independent Legal Arbiter 
not to be privileged, identified in the schedule to the report, be returned to the Clerk within 7 
days, subject to redaction of mobile telephone numbers. Under the authority of the resolution 
of the House, the documents were authorised to be published on their return to the Clerk on 
29 April 2022. 
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Appendix 1 Minutes 

Minutes no. 29 
Tuesday 12 April 2022 
Privileges Committee 
Room 1136 at 11.00 am 

1. Members present 
Mr Primrose(Chair) 
Revd Mr Nile (Deputy Chair) 
Mr Donnelly 
Ms Faehrmann 
Mr Fang (via Webex) 
Mr Farlow 
Mr Martin (via Webex). 
 
In attendance: Steven Reynolds, Jenelle Moore, Taylah Cauchi. 

2. Apologies 
Mr Mallard. 

3. Draft minutes 
Resolved, on the motion of Mr Donnelly: That draft minutes no. 28 be confirmed. 

4. Correspondence 
The committee noted the following items of correspondence: 

Sent: 

• 7 April 2022 - Correspondence from Hon Peter Primrose MLC, Chair, Privileges Committee, to 
the Assistant Commissioner, ICAC, in response to the submissions from the corruption prevention 
division of the Commission. 

5. Disputed claims of privilege 
The committee noted that, by resolution of 6 August 2020, the Privileges Committee is given the authority, 
while the House is not sitting for more than three weeks, to undertake the role usually performed by the 
House in dealing with disputed claims of privilege over returns to order under standing order 52. 

5.1 Method of consideration 
The committee noted that it has previously resolved that, wherever possible and unless circumstances 
require otherwise, the committee follow the established practice in the House and adopt a two-step process. 
The committee proposed that consideration of whether to publish an arbiter's report be resolved at this 
meeting and that a further meeting be scheduled to publish documents considered by the arbiter to be not 
privileged. 

5.2 Publication of the report of the Independent Legal Arbiter - Western lands lease conversion 
program 

Resolved, on the motion of Revd Mr Nile: That the report of the Independent Legal Arbiter on the disputed 
claim of privilege regarding the Western lands lease conversion program be published. 

5.3 Publication of the report of the Independent Legal Arbiter - Transport Asset Holding Entity 
of NSW – Further order (24 February 2022) 

Resolved, on the motion of Mr Donnelly: That the report of the Independent Legal Arbiter on the disputed 
claim of privilege regarding the Transport Asset Holding Entity of NSW – Further order (return received 
24 March 2022) be published. 
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5.4 Publication of the report of the Independent Legal Arbiter -Health funding and health 
infrastructure commitments 

Resolved, on the motion of Revd Mr Nile: That the report of the Independent Legal Arbiter on the disputed 
claim of privilege regarding the Health funding and health infrastructure commitments return be published. 

5.5 Publication of the report of the Independent Legal Arbiter - Transport Asset Holding Entity 
of NSW – Further order (24 February 2022) 

Resolved, on the motion of Mr Donnelly: That the report of the Independent Legal Arbiter on the disputed 
claim of privilege regarding the Transport Asset Holding Entity of NSW – Further order (return of 
additional documents received 31 March 2022) be published. 

5.6 Publication of the report of the Independent Legal Arbiter – Cemeteries 
Resolved, on the motion of Ms Faehrmann: That the report of the Independent Legal Arbiter on the 
disputed claim of privilege regarding the Cemeteries be published. 

5.7 Publication of the report of the Independent Legal Arbiter – Sight lines for the Crown 
Towers, Barangaroo 

Resolved, on the motion of Mr Donnelly: That the interim report of the Independent Legal Arbiter on the 
disputed claim of privilege regarding the Sight lines for the Crown Towers, Barangaroo be published. 

6. Adjournment 
The committee adjourned at 11.18 am, sine die. 

 
Steven Reynolds 
Committee Clerk 
 
 
Minutes no. 30 
Friday 22 April 2022 
Privileges Committee 
Room 1136 at 11.30 am 

1. Members present 
Mr Primrose(Chair) 
Mr Donnelly 
Ms Faehrmann 
Mr Fang (via Webex) 
Mr Farlow (via Webex) 
Mr Martin. 
 
In attendance: Steven Reynolds, Jenelle Moore, Taylah Cauchi. 

2. Apologies 
Revd Mr Nile (Deputy Chair). 

3. Draft minutes 
Resolved, on the motion of Mr Donnelly: That draft minutes no. 29 be confirmed.  

4. Disputed claims of privilege 
Following the publication of six reports of the Independent Legal Arbiter on 12 April 2022, the committee 
consider the publication of documents. 

4.1 Publication of documents – Western lands lease conversion program 
Resolved, on the motion of Ms Faehrmann:  
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(1) That, in view of the report of the Independent Legal Arbiter, the Honourable Keith Mason AC QC, 
on the disputed claim of privilege regarding the Western Lands Lease Conversion Program, dated 4 
April 2022, the committee orders that all Department of Planning and Environment documents 
received by the Clerk on 16 March 2022, considered by the Independent Legal Arbiter not to be 
privileged, be returned to the Clerk within 7 days, subject to the redaction of all contact details 
including phone numbers, email addresses, signatures and addresses, with the exception of the names 
of the applicant lessees.  

(2) That on receipt,  the redacted documents be published. 

4.2 Publication of documents – Transport Asset Holding Entity of NSW – Further order (24 
February 2022) 

Resolved, on the motion of Mr Donnelly: 

(1) That, in view of the report of the Independent Legal Arbiter, the Honourable Keith Mason AC QC, 
on the disputed claim of privilege regarding the Transport Asset Holding Entity of New South Wales, 
dated 4 April 2022, the committee orders that the following documents received by the Clerk on 24 
March 2022, considered by the Independent Legal Arbiter not to be privileged, be published 

(a) Transport Asset Holding Entity of New South Wales documents numbered 93, 95, 104, 105, 
107, 108, 109 and 111.  

(2) That, in view of the report of the Independent Legal Arbiter, the Honourable Keith Mason AC QC, 
on the disputed claim of privilege regarding the Transport Asset Holding Entity of New South Wales, 
dated 6 April 2022, the committee orders that the following documents received by the Clerk on 31 
March 2022, considered by the Independent Legal Arbiter not to be privileged, be published: 

(a) NSW Treasury documents numbered (M)(iii)1, (L)1, (G)1 to (G)15 and (F)1.   

4.3 Publication of documents –Health funding and health infrastructure commitments 
Mr Donnelly moved: That, in view of the report of the Independent Legal Arbiter, the Honourable Keith 
Mason AC QC, on the disputed claim of privilege regarding health funding and health infrastructure 
commitments, dated 4 April 2022, the committee orders that the following documents received by the Clerk 
on 18 March 2022, considered by the Independent Legal Arbiter not to be privileged, be published: 

(a) Office of the Minister for Health document numbered (a)1, and 

(b) NSW Ministry of Health document numbered (a)1.  

Debate ensued. 

Question: That the motion of Mr Donnelly be agreed to. 

The committee divided. 

Ayes: Mr Donnelly, Ms Faehrmann, Mr Primrose. 

Noes: Mr Fang, Mr Farlow, Mr Martin. 

There being an equality of votes, the Chair gave his casting vote with the ayes. He gave as his reason that a 
casting vote should reflect the recommendation made by the independent legal arbiter, who had been 
appointed by the House to make an independent assessment as to the validity of the claim of privilege on 
the papers in question. 

4.4 Publication of documents – Cemeteries 
Resolved, on the motion of Mr Donnelly: That, in view of the report of the Independent Legal Arbiter, the 
Honourable Keith Mason AC QC, on the disputed claim of privilege regarding cemeteries, dated 6 April 
2022, the committee orders that the following documents provided by the Minister for Planning and Public 
Spaces received by the Clerk on 22 December 2021, considered by the Independent Legal Arbiter not to be 
privileged, be published: 

(a) Email from Ms Shearer to the Attorney General, dated 27 October 2021, and the attached 
letter from the Office of OneCrown Cemeteries of the same date, and 
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(b) Letter from Carroll and O'Dea Solicitors to Ms Shearer, dated 26 October 2021, and the 
attached Memorandum of Advice from Anthony Cheshire SC and Alistair Oakes, dated 25 
October 2021.  

4.5 Publication of documents – Sight lines for the Crown Towers, Barangaroo 
Resolved, on the motion of Ms Faehrmann:  

(1) That, in view of the interim report of the Independent Legal Arbiter, the Honourable Alan Robertson 
SC, on the disputed claim of privilege regarding sight lines for the proposed Crown Towers, 
Barangaroo, dated 8 April 2022, the committee orders that those documents or sections of the 
Infrastructure NSW documents received by the Clerk on 9 February 2022 and identified in the 
Schedule attached to the report, considered by the Independent Legal Arbiter not to be privileged, 
be returned to the Clerk within 7 days subject to redaction of mobile telephone numbers, as 
recommended by the Independent Legal Arbiter.   

(2) That on receipt, the redacted documents be published.  

4.6 Report to the House 
The committee noted that it would need to meet briefly prior to 10 May to consider a report to inform the 
House of its decisions under the delegated power given to it under sessional order.  

5. Adjournment 
The committee adjourned at 11.37 am, sine die. 

 
Steven Reynolds 
Committee Clerk 
 
 
Draft Minutes no. 31 
Thursday 5 May 2022 
Privileges Committee 
Room 1136 at 3.00 pm 

1. Members present 
Mr Primrose(Chair) 
Mr Donnelly 
Ms Faehrmann 
Mr Fang  
Mr Farlow  
Mr Martin. 
 
In attendance: Steven Reynolds.  

2. Apologies 
Ms Faehrmann 
Revd Mr Nile (Deputy Chair). 

3. Draft minutes 
Resolved, on the motion of Mr Donnelly: That draft minutes no. 30 be confirmed.  

4. Disputed claims of privilege 

4.1 Consideration of disputed claims of privilege as referred by the House 
The committee considered the Chair's draft report, entitled 'Consideration of disputed claims of privilege as referred 
by the House'. 
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Resolved, on the motion of Mr Donnelly: That the draft report be the report of the committee and that the 
committee chair present the report to the House. 

5. Independent Complaints Officer – role of Privileges Committee in appointment 
Resolved, on the motion of Mr Donnelly: That when the Presiding Officers have a recommended 
appointment for the Independent Complaints Officer, and prior to implementing the appointment, the 
applicant be invited to an informal meeting with the committee. 

6. Adjournment 
The committee adjourned at 3.10 pm, sine die. 

 
 
Steven Reynolds 
Committee Clerk 
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Appendix 2 Report of the Independent Legal Arbiter – 
Western lands lease conversion program 
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Appendix 3 Report of the Independent Legal Arbiter –
Transport Asset Holding Entity of NSW – 
Further order (24 February 2022) 
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Appendix 4 Report of the Independent Legal Arbiter – 
Health funding and health infrastructure 
commitments 
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Appendix 5 Report of the Independent Legal Arbiter  – 
Cemeteries 
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Appendix 6 Report of the Independent Legal Arbiter – 
Sight lines for the Crown Towers, 
Barangaroo 
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